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struction may be given in the discretion of the trial court only if 
couched in general terms. 

[Ed. Note.— For other cases, 9ee 1 Va.-W. Va. Enc. Dig. 601.] 
19. Criminal Law (§ 778 (4)*) — Instruction as to Susceptibility of 
Fact to Two Interpretations Held Erroneous. — The court erred in 
charging that, where a fact is "equalfy" susceptible of two construc- 
tions, one of which is consistent with the innocence of the accused, 
they cannot arbitrarily adopt that interpretation which incriminates 
him; use of the word "equally" being proper in a civil case, but in a 
criminal case. 

[Ed. Note. — For other cases, see 1 Va.-W. Va. Enc. Dig. 600.] 
30. Criminal Law (§ 1172 (2)*) — Error in Instruction Held Harm- 
less. — Error of court in charging that, where a fact is "equally" sus- 
ceptible of two interpretations, one of which is consistent with the 
innocence of the accused, the jury cannot arbitrarily adopt that in- 
terpretation which incriminates him, was harmless where it in no way 
appeared that the verdict was influenced thereby. 

[Ed. Note.— For other cases, see 1 Va.-W. Va. Enc. Dig. 602.] 

21. Homicide (§ 254*) — Evidence Held to Warrant Conviction of 
Murder in the Second Degree. — In a prosecution for a killing occur- 
ring in a fight in which a number of persons took part, deceased being 
hit on the head with a rock, evidence held to warrant accused's con- 
viction of murder in the second degree. 

[Ed. Note.— For other cases, see 7 Va.-W. Va. Enc. Dig. 153.] 

22, Criminal Law (§ 1134 (3)*) — Assignment of Error in Overrul- 
ing Bail Held to Present Moot Question. — A conviction of murder in 
the second degree being affirmed as against other assignments of er- 
ror, an assignment that the trial court erred in overruling application 
of accused for bail presented a purely moot question, unnecessary to 
be decided. 

Burks, J., dissenting. 

[Ed. Note. — For other cases, see 2 Va.-W. Va. Enc. Dig. 215.] 

Error to Circuit Court, Madison County. 

Herman Jarrell was convicted of murder in the second degree, 
and brings error. Affirmed. 

Will A. Cook, of Madison, for plaintiff in error. 
John R. Saunders, Atty. Gen., and /. D. Hank, Jr., Asst. Atty. 
Gen., for the Commonwealth. 



BUTLER v. COMMONWEALTH. 

March 16, 1922. 

[110 S. E. 868.] 

1. Parent and Child (§ 17 (2)*)— Father Not Liable for Willful Re- 
fusal to Support Children Taken Away, without Reasonable Excuse 
by His Wife. — In a prosecution, under Code 1919, §§ 1936, 1937, for 
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willful neglect and refusal of defendant to support his wife and infant 
children, where his wife left him and took the children without rea- 
sonable excuse, and defendant was willing to support them to the ex- 
tent of his ability if they would live with him, he was not liable, re- 
gardless of failure to use legal process to regain possession of the 
children. 

[Ed. Note. — For other cases, see 10 Va.-W. Va. Enc. Dig. 638.] 

2. Parent and Child (§ 17 (2)*)— Father Not Compelled to Provide 
for Child Living Away from Him, in Absence of Refusal to Provide 
for It at Home. — At common law, a father has the right to maintain 
his children in his own house, and cannot be compelled against his 
will to do so elsewhere, unless he has refused or failed to provide for 
them where he lives. 

[Ed. Note. — For other cases, see 10 Va.-W. Va. Enc. Dig. 638.] 

3. Parent and Child (§ 17 (1)*)— Liability of Father for Support of 
Children Not Changed by Statute.— Code 1919, §§ 1936, 1937, making 
criminal willful failure and neglect of a father to support his wife and 
infant children in destitute and necessitous circumstances were not 
intended to change the father's common-law duties in respect to main- 
taining and supporting his children, but merely to more effectually 
enforce the legal duty. 

Appeal from Corporation Court of City of Norfolk. 
L. C. Butler was convicted of willful neglect to support his two 
infant children, and he appeals. Reversed. 

A r . T. Green, of Norfolk, for plaintiff in error. 

John R. Saunders, Atty. Gen., J. D. Hank, Jr., Asst. Atty. Gen., 
and Leon M. Bazile, Second Asst. Atty. Gen., for the Common- 
wealth. 



OZUR v. COMMONWEALTH. 
March 16, 1922. 
[110 S. E. 870.] 

Intoxicating Liquors (§ 236 (5)*) — Evidence as to Possession of 
Liquor Held to Sustain Conviction of Storing for Sale. — Evidence that 
whisky was found concealed in defendant's store, and stored in a 
warehouse controlled by defendant, held to justify convic on of stor- 
ing intoxicating liquor for sale. 

[Ed. Note. — For other cases, see 8 Va.-W. Va. Enc. Dig. 34.] 

Error to Hustings Court of City of Portsmouth. 
J. Ozur was convicted of storing intoxicating liquor for sale, 
and he brings error. Affirmed. 

♦For other cases see same topic and KEY-NUMBER in all Key- 
Numbered Digests and Indexes. 



